
AN EXPLINATION OF THE ADA & "DISPROPORTIONALITY" 
 
As many of our customers are aware, the State of Maryland has adopted Subpart D of Title III of 
the Americans with Disabilities Act (ADA) and the Americans with Disabilities Act Accessibility 
Guidelines, as part of the Maryland Accessibility Code. Title III requires that when a building used 
as a public accommodation or a commercial facility is altered or added to, and that alteration or 
addition is made to an area containing a "primary function," additional funds must be spent to make 
an accessible "path of travel," as long as the cost of making an accessible path of travel is not 
disproportionate to the cost of construction.  
 
"Disproportionality" is defined in the ADA as 20% of the cost of adding to or altering a primary 
function area. This means that if someone were to spend $1000 to alter a primary function area, 
he/she may have to spend up to an additional $200 towards creating an accessible path of travel.  
 
In the ADA, "primary function areas" include, but are not limited to, spaces such as lobbies, dining 
areas, meeting rooms and other areas in which public/private activities are carried out. The ADA 
also lists items, in order of priority, to which the 20% additional cost figure applies.  
 
The ADA defines "path of travel" as the route that one would traverse from the building entrance to 
the altered area and to all bathrooms, telephones, and drinking fountains serving the altered area. 
Path of travel also includes the areas containing these services and the fixtures and elements 
therein.  
 
To ensure compliance with these requirements, the Code Official may require that all plans and 
applications for alterations and additions to commercial buildings include a cost-disproportionality 
statement signed and sealed by a Maryland-registered design professional. The statement must 
specify the cost of altering the primary function area and the improvements to be made to the path 
of travel within the 20% prescription.  
 
The Commission on Disabilities has developed a cost-disproportionality form. The form is 
available by calling Richard A. Calkins at (410) 887-2559. Also call this number if you have 
questions about the disproportionality rule. 
 
Note the CFR Selection below: 
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EXCERPTS FROM 28 CFR PART 36, NON DISCRIMINATION ON THE  

BASIS OF DISABILITY BY PUBLIC ACCOMMODATIONS AND IN  
COMMERCIAL FACILITIES (TITLE III OF THE ADA), AS REFERENCED IN  

THE MARYLAND ACCESSIBILITY CODE 
 
Sec.36.402 Alterations.  
 
(a)General. (1) Any alteration to a place of public accommodation or a commercial facility, after 
January 26, 1992, shall be made so as to ensure that, to the maximum extent feasible, the altered 
portions of the facility are readily accessible to and usable by individuals with disabilities, 
including individuals who use wheelchairs. (2) An alteration is deemed to be undertaken after 
January 26, 1992, if the physical alteration of the property begins after that date.  
(b) Alteration. For the purposes of this part, an alteration is a change to a place of public 
accommodation or a commercial facility that affects or could affect the usability of the building or 
facility or any part thereof.  
(1) Alterations include, but are not limited to, remodeling, renovation, rehabilitation, 
reconstruction, historic restoration, changes or rearrangement in structural parts or elements, and 
changes or rearrangement in the plan configuration of walls and full-height partitions. Normal 
maintenance, re-roofing, painting or wallpapering, asbestos removal, or changes to mechanical and 
electrical systems are not alterations unless they affect the usability of the building or facility.  
(2) If existing elements, spaces, or common areas are altered, then each such altered element, space, 
or area shall comply with the applicable provisions of appendix A to this part.  
(c) To the maximum extent feasible. The phrase "to the maximum extent feasible," as used in this 
section, applies to the occasional case where the nature of an existing facility makes it virtually 
impossible to comply fully with applicable accessibility standards through a planned alteration. In 
these circumstances, the alteration shall provide the maximum physical accessibility feasible. Any 
altered features of the facility that can be made accessible shall be made accessible. If providing 
accessibility in conformance with this section to individuals with certain disabilities (e.g., those 
who use wheelchairs) would not be feasible, the facility shall be made accessible to persons with 
other types of disabilities (e.g., those who use crutches, those who have impaired vision or hearing, 
or those who have other impairments).  
 
Sec.36.403 Alterations: Path of travel.  
 
(a) General. An alteration that affects or could affect the usability of or access to an area of a 
facility that contains a primary function shall be made so as to ensure that, to the maximum extent 
feasible, the path of travel to the altered area and the restrooms, telephones, and drinking fountains 
serving the altered area, are readily accessible to and usable by individuals with disabilities, 
including individuals who use wheelchairs, unless the cost and scope of such alterations is 
disproportionate to the cost of the overall alteration.  
(b) Primary function. A "primary function" is a major activity for which the facility is intended. 
Areas that contain a primary function include, but are not limited to, the customer services lobby of 
a bank, the dining area of a cafeteria, the meeting rooms in a conference center, as well as offices 
and other work areas in which the activities of the public accommodation or other private entity 
using the facility are carried out. Mechanical rooms, boiler rooms, supply storage rooms, employee 



lounges or locker rooms, janitorial closets, entrances, corridors, and restrooms are not areas 
containing a primary function.  
(c) Alterations to an area containing a primary function. (1) Alterations that affect the usability 
of or access to an area containing a primary function include, but are not limited to  
(i) Remodeling merchandise display- areas or employee work areas in a department store;  
(ii) Replacing an inaccessible floor surface in the customer service or employee work areas of a 
bank;  
(iii) Redesigning the assembly line area of a factory; or  
(iv) Installing a computer center in an accounting firm.  
(2) For the purposes of this section, alterations to windows, hardware, controls, electrical outlets, 
and signage shall not be deemed to be alterations that affect the usability of or access to an area 
containing a primary function. 
(d) Landlord/tenant: If a tenant is making alterations as defined in Sec.36-402 that would trigger 
the requirements of this section, those alterations by the tenant in areas that only the tenant 
occupies do not trigger a path of travel obligation upon the landlord with respect to areas of the 
facility under the landlord's authority, if those areas are not otherwise being altered.  
(e) Path of travel. (1) A "path of travel" includes a continuous, unobstructed way of pedestrian 
passage by means of which the altered area may be approached, entered, and exited, and which 
connects the altered area with an exterior approach (including sidewalks, streets, and parking 
areas), an entrance to the facility, and other parts of the facility.  
(2) An accessible path of travel may consist of walks and sidewalks, curb ramps and other interior 
or exterior pedestrian ramps; clear floor paths through lobbies, corridors, rooms, and other 
improved areas; parking access aisles; elevators and lifts; or a combination of these elements.  
(3) For the purposes of this part, the term "path of travel" also includes the restrooms, telephones, 
and drinking fountains serving the altered area.  
(f) Disproportionality. (1) Alterations made to provide an accessible path of travel to the altered 
area will be deemed disproportionate to the overall alteration when the cost exceeds 20% of the 
cost of the alteration to the primary function area.  
(2) Costs that may be counted as expenditures required to provide an accessible path of travel may 
include: (i) Costs associated with providing an accessible entrance and an accessible route to the 
altered area, for example, the cost of widening doorways or installing ramps;  
(ii) Costs associated with making restrooms accessible, such as installing grab bars, enlarging toilet 
stalls, insulating pipes, or installing accessible faucet controls;  
(iii) Costs associated with providing accessible telephones, such as relocating the telephone to an 
accessible height, installing amplification devices, or installing a telecommunications device for 
deaf persons (TDD); (iv) Costs associated with relocating an inaccessible drinking fountain.  
(g) Duty to provide accessible features in the event of disproportionality. (1) When the cost of 
alterations necessary to make the path of travel to the altered area fully accessible is 
disproportionate to the cost of the overall alteration, the path of travel shall be made accessible to 
the extent that it can be made accessible without incurring disproportionate costs.  
(2) In choosing which accessible elements to provide, priority should be given to those elements 
that will provide the greatest access, in the following order:  
(i) An accessible entrance;  
(ii) An accessible route to the altered area;  
(iii) At least one accessible restroom for each sex or a single unisex restroom; (iv) Accessible 
telephones;  
(v) Accessible drinking fountains; and  
(vi) When possible, additional accessible elements such as parking, storage, and alarms.  



Exemptions listed under Appendix A to 28 CFR Part 36 - ADA Accessibility Guidelines for 
Buildings and Facilities. 
 
4.1.1* Application.  

(5) General Exceptions.  

(a) In new construction, a person or entity is not required to meet fully the 
requirements of these guidelines where that person or entity can demonstrate that it 
is structurally impracticable to do so. Full compliance will be considered structurally 
impracticable only in those rare circumstances when the unique characteristics of 
terrain prevent the incorporation of accessibility features. If full compliance with the 
requirements of these guidelines is structurally impracticable, a person or entity shall 
comply with the requirements to the extent it is not structurally impracticable. Any 
portion of the building or facility which can be made accessible shall comply to the 
extent that it is not structurally impracticable.  

(b) Accessibility is not required to or in: 

(i) raised areas used primarily for purposes of security or life or fire safety, 
including, but not limited to, observation or lookout galleries, prison guard 
towers, fire towers, or fixed life guard stands;  

(ii) non-occupiable spaces accessed only by ladders, catwalks, crawl spaces, 
very narrow passageways, tunnels, or freight (non-passenger) elevators, and 
frequented only by service personnel for maintenance, repair, or occasional 
monitoring of equipment; such spaces may include, but are not limited to, 
elevator pits, elevator penthouses, piping or equipment catwalks, water or 
sewage treatment pump rooms and stations, electric substations and 
transformer vaults, and highway and tunnel utility facilities; or  

(iii) Single occupant structures accessed only by a passageway that is below grade or that is 
elevated above standard curb height, including, but not limited to, toll booths accessed from 
underground tunnels. 
 
4.1.6 Accessible Buildings: Alterations.  

(1) General. Alterations to existing buildings and facilities shall comply with the following: 

(a) No alteration shall be undertaken which decreases or has the effect of decreasing 
accessibility or usability of a building or facility below the requirements for new 
construction at the time of alteration.  

(b) If existing elements, spaces, or common areas are altered, then each such altered 
element, space, feature, or area shall comply with the applicable provisions of 4.1.1 
to 4.1.3 Minimum Requirements (for New Construction). If the applicable provision 
for new construction requires that an element, space, or common area be on an 
accessible route, the altered element, space, or common area is not required to be on 
an accessible route except as provided in 4.1.6(2) (Alterations to an Area Containing 
a Primary Function.)  

(c) If alterations of single elements, when considered together, amount to an 



alteration of a room or space in a building or facility, the entire space shall be made 
accessible.  

(i) If the alteration work is limited solely to the electrical, mechanical, or plumbing 
system, or to hazardous material abatement, or automatic sprinkler retrofitting, and 
does not involve the alteration of any elements or spaces required to be accessible 
under these guidelines, then 4.1.6(2) does not apply.  

(j) EXCEPTION: In alteration work, if compliance with 4.1.6 is technically 
infeasible, the alteration shall provide accessibility to the maximum extent feasible. 
Any elements or features of the building or facility that are being altered and can be 
made accessible shall be made accessible within the scope of the alteration.  

Technically Infeasible. Means, with respect to an alteration of a building or a 
facility, that it has little likelihood of being accomplished because existing structural 
conditions would require removing or altering a load-bearing member which is an 
essential part of the structural frame; or because other existing physical or site 
constraints prohibit modification or addition of elements, spaces, or features which 
are in full and strict compliance with the minimum requirements for new 
construction and which are necessary to provide accessibility.  

(k) EXCEPTION:  

(i) These guidelines do not require the installation of an elevator in an altered 
facility that is exempt from the requirement for an elevator under 4.1.3(5). 

(ii) The exemption provided in paragraph (i) does not obviate or limit in any 
way the obligation to comply with the other accessibility requirements 
established in these guidelines. For example, alterations to floors above or 
below the ground floor must be accessible regardless of whether the altered 
facility has an elevator. If a facility subject to the elevator exemption set 
forth in paragraph (i) nonetheless has a passenger elevator, that elevator shall 
meet, to the maximum extent feasible, the accessibility requirements of these 
guidelines.  

(2) Alterations to an Area Containing a Primary Function: In addition to the requirements of 
4.1.6(1), an alteration that affects or could affect the usability of or access to an area 
containing a primary function shall be made so as to ensure that, to the maximum extent 
feasible, the path of travel to the altered area and the restrooms, telephones, and drinking 
fountains serving the altered area, are readily accessible to and usable by individuals with 
disabilities, unless such alterations are disproportionate to the overall alterations in terms of 
cost and scope (as determined under criteria established by the Attorney General). 

 


